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MONTHLY 


Affairs of the League. 


WARNING: 


It has come to the notice of this office that certain 
persons representing themselves to be connected with the 
AMERICAN AssociATION Civit SERVICE REFoRM CoM- 
MITTEE have been soliciting subscriptions for various pur- 
poses in New York City. In one case an individual giv- 
ing the name of J. R. McCormick and claiming to be con- 
nected with the Sheriff’s office, solicited contributions in 
the name of the AMERICAN ASSOCIATION CivIL SERVICE 
ReEFoRM CoMMITTEE for an ice fund. On investigation 
it was found that no such person was employed in the 
Sheriff's office. 

In Philadelphia recently persons under the name of 
the AMERICAN AsSOcIATION CiviL SERVICE REFORM CoM- 
MITTEE solicited funds for a gymnasium, claiming to be 
in the municipal employ and giving a fictitious office 
address. The persons in Philadelphia gave the names 
of R. T. Wilson, F. Colton and P. J. Monahan. The 
fraudulent character of the claim was exposed in the 
Philadelphia papers. 

The AMERICAN AsSOCIATION Civit SERVICE REFORM 
ComMITTEE has no connection in any way with the New 
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BULLETIN. 


York Association or with the National Civil Service Re- 
form League. Any solicitation for subscriptions to the 
AMERICAN AssOcIATION CiviL SERVICE REForM Com- 
MITTEE or any alleged organization with similar name is 
undoubtedly fraudulent. The actual existence of any 
such association or organization as the AMERICAN Asso- 
CIATION CiviL SERVICE REFORM COMMITTEE has not yet 
been discovered. 

This notice is given in order that none of the mem- 
bers of the League may subscribe to fictitious organiza- 
tions in the belief that they are subscribing to either their 
local Civil Service Reform Association or to the Natoinal 
Civil Service Reform League. We employ no canvassers 
for funds. 


The Federal Service. 


Panama Canal Service-—Secretary Taft’s statement 
before the Committee on Interoceanic Canals of the Sen- 
ate makes a document (including exhibits) of 190 pages. 
Exhibit 11, page 80, is a memorandum on the method 
of selecting employees for the Isthmian service. The 
memorandum gives a clear statement of what was done 
by the Canal Commission from the start with regard to 
getting men to do the work. It says that the Civil Ser- 
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vice Commission was necessarily unable to establish eli- 
gible lists immediately for the various positions, and that 
until the Canal Commission was formally notified of the 
establishment of an eligible list for a particular position 
it was authorized to follow the old method in selecting 
employees. When a list for a particular position was ex- 
hausted the Canal Commission was also authorized to 
select its employees under the old procedure and that 
pursuant to such authority the Commission did continue 
that method of selection from the application filed with it. 
After the organization of the Commission in the Spring 
of 1905 the demand for employes increased materially 
and the practice grew up of authorizing subordinate of- 
ficials while on leave of absence in the United States to 
select them. The practice also grew up of allowing a 


subordinate official newly appointed to select employees 
who would probably be under his supervision when he 


assumed his duties. This method, however, proved to 
be subject to vital objections, for owing to the uncer- 
tainty as to whether or not the Civil Service Commission 
had an eligible list or would have such a list available, 
and further through the authority given to so many 
different persons to select employees, there was great dan- 
ger that applicants would be misadvised as to the true 
conditions of their employment. Therefore, under agree- 
ment with the Civil Service Commission, in the late 
summer of 1905, permanent employment agents were 
placed in the field in the United States. These agents 
were to be charged only with securing employees in the 
mechanical and building trades and in the outdoor rail- 
road occupations. The eligible lists of the Commission 
for such employees were to be done away with, the em- 
ployment agents were to be made members of the local 
civil service boards throughout the country and a system 
of rating based on age, experience, etc., was to satisfy 
the civil service requirements. 

The divided responsibility involved in this method 
proved unsatisfactory and finally a clear division was made, 
of employees to be selected by the Civil Service Commis- 
sion and those to be selected by the Canal Commission, 
in such manner as it saw fit. This was accomplished by 
the President’s order of January 12, 1906, under the 
provisions of which clerks of all kinds, book-keepers, 
stenographers, typewriters, surgeons, physicians, internes, 
trained nurses, and draughtsmen were to be selected from 
the civil service lists. Three agents representing the 
Chief Engineer and selected by him were placed in the 
field. Requisitions for employees are now made directly 
to the Washington office, which untilizes these three em- 
ployment agents stationed in different parts of the coun- 
try, in rounding up properly qualified persons for the 
Isthmian Service. A fixed scale of wages has been 


adopted. Employees are selected strictly in accordance 
with requisitions, and sent to the Isthmus in accordance 
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with a prearranged schedule. The following is a list 
of positions which may be filled without competitive ex- 
amination under the civil service rules: 


1. Secretary. 
2. Assistant secretary. 


3. Executive secretary to the governor of the Canai 
Zone. 

4. Chief clerk. 

5. Treasurer. 

6. One deputy treasurer. 

7. One chief of materials and supplies. 

8. Auditor. 

9. Two deputy auditors. 

10. One disbursing officer for the Canal Zone. 

11. One collector of revenue. 


12. Chief engineer of the commission. 

13. Division engineers. 

14. Resident engineers. 

15. Hospital attendants. 

16. Chief sanitary officer. 

17. Assistant sanitary officer. 

18. Director of hospitals. 

19. Superintendents of canal hospitals, one for each 
hospital. 

20. Chief quarantine officer. 

21. Two assistant quarantine officers. 

22. Sanitary officer at Colon. 

23. Sanitary officer at Panama. 

24. Chief justice and judges of supreme and circuit 
courts. 

25. Clerks of the supreme and circuit courts. 

26. Marshals of the supreme and circuit courts. 

27. Municipal judges. 

28. Occasional officers of courts, such as referees, 
trustees, commissioners and guardians ad litem. 

29. Notaries public. 

30. Mayors of municipalities. 

31. Municipal secretaries. 

32. Assessors of taxes. 

33. One private secretary to governor of Canal Zone. 

34. Warden and keeper of penitentiary at Gorona. 

35. One chief of police. 

36. Captains of police. 

37. Detectives. 

38. Corporals and privates of police force. 

39. All employees in mechanical trades or other 
skilled manual occupations who are appointed locally upon 
the Isthmus of Panama, and whose compensation is $4 
per diem or less, or $100 per month or less while actually 
employed. 

The Fowler-Perkins Retirement Bill—We print in 
another colmun the text of the last retirement bill in- 
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troduced in Congress. The bill was introduced in the 
Senate by Mr. Perkins and in the House by Mr. Fowler 
on May 17 and 16 respectively. In brief, the bill pro- 
vides for a pension fund by withholding 5 per cent. of 
the salaries of permanently appointed employees. Re- 
tirement is to take place at the age of 70, the annual 
pension to be one-eightieth of the average salary for 
the last ten years for each year of service, but in no 
case more than $1,000. The bill originated with the 
United States Civil Service Retirement Association. 

Superannuation and Retirement—The civil service 
commission has completed the compilation of statistics 
relative to old age in the departmental service in Wash- 
ington. The commission has found among other things, 
that there are 948 employees between the ages of 65 
and 70, that they perform 81.7 per cent. of the proper 
amount of work, that they draw an average salary of 
$1,253, and that the salary adjusted to the work per- 
formed would be $1,024. Similarly, the employees from 
70 to 75 number 435, perform 78.4 per cent. of their 
work, receive $1,220 and earn $956, while those over 
75 number 218, perform 72.1 per cent. of their work, 
draw $1,166 and earn $841. The total salaries of all 
65 and over amount to $1,973,580.50. Were these sal- 
aries adjusted to the amount of work performed the 
total would be $1,570,000. 

The Burden of Patronage—Mr. James Bret Per- 
kins, member of Congress from Rochester, N. Y., made 
some remarks in the House not long ago which have at- 
tracted much attention. He said: “We do not want to 
exercise patronage solely to give happiness to some dear 
friend, but we are actuated by the idea that it may be 
of some value to ourselves politically. A job may help 
the man who gets it, but as a general rule it harms the 
man who gets it for him. Civil service reform has not 
in all respects worked beneficially, but for Representa- 
tives it has been an unmixed blessing; it has made their 
lives happier, and their tenure of office longer.” 

Mr. Perkins had prepared some figures to show that 
up to 1860 New York sent 600 representatives to Con- 
gress and that 400 of them were retired at the end of 
the first term. In the next twenty years congressional 
careers were short, but from that time forward the 
average official life of Congressmen had lengthened until 
now more than half were in their second terms, while 
one-twelfth of the New York delegation have served 
seven terms or more. This change of conditions, Mr. 
Perkins said, had come with the extension of the “Civil 
Service” and the taking of patronage from Congress- 
men. His argument was that Congressmen now have 
few jobs to give out and that professional workers are 
not interested. A fairly good man once elected has 
every chance of continuing in the House. 

Fraud in Examinations —On June 6 sentences were 
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imposed on Giosule Popolizio, $200 and costs; Angelo 
Rosetti, $50 and costs; A. J. Garvel, Jr., $100 and costs. 
They are New Haven men who were charged with fraud 
in a civil service examination and each pleaded guilty. 
Six indictments were laid before the grand jury. Popo- 
lizio and Rosetti were Italians and Garvel was a Yale 
student at the time of his arrest, and is said to be a 
bright young man. It was arranged that Garvel should 
impersonate Rosetti before the examining board, should 
sign Popolizio’s number to his examination blank and 
that Popolizio should sign to his own paper the number 
which was assigned to Rosetti. After the examination 
the papers were sent to Washington. Popolizio received 
a very high rating under the number assigned to his 
examination paper and the Civil Service Commission 
notified the examining board at New Haven that he was 
qualified to go on the eligible list for appointment. In 
view of his previous failures an investigation was begun, 
which resulted in the disclosure of the plan and the 
arrest of all three. 

Meat Inspection Amendment.—On June 16 a letter 
was addressed by Mr. Richard Henry Dana, Chairman 
of the Council of the League, to President Roosevelt, 
calling attention to the fact that the House Committee 
on Agriculture had adopted an amendment to the Agri- 
cultural Appropriation Bill authorizing the appointment 
of meat inspectors during the first year without com- 
pliance with the civil service law. The letter pointed 
out the dangers that lay in such a provision, together 
with the fact that the Civil Service Commission has now 
on its list some forty-five men eligible for the position 
of meat inspector and that it would shortly hold an ex- 
amination which would in all probability secure enough 
persons to bring the number available up to one hundred. 

In reply-a letter was received from Secretary Loeb 
stating that the change suggested by Mr. Dana had 
already been made before the receipt of his letter. 

At the present writing the bill is in the hands of 
the Conference Committee. 

The Pennsylvania Association also issued a letter 
covering this point. 


The Civil Service Throughout the Country. 





New York State. 


Action of the State Commission.—As stated in the 
last number, the meeting of the State Commission, held 
on May 11, was devoted chiefly to the final hearing in 
the investigation into the alleged connection of Mr. 
Harry H. Bender, Fiscal Supervisor of State Charities, 
with the collection of political assessments. One week 
was given for the filing of briefs. As yet the State Com- 
mission has not handed their report to the Governor. 
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At this meeting the Board considered the request of 
Mr. Delany, Corporation Counsel of New York City, 
for the exemption of 25 additional assistants to the Cor- 
poration Counsel. This matter had been discussed by 
the Law Committee of the Association, before which 
Mr. Delany had appeared to make an appeal in favor 
of the exemptions he wanted. The request was opposed 
before the State Board by Mr. Nelson S. Spencer on 
behalf of the Association. At a subsequent meeting of 
the Commission held on June 8 the request was denied. 

At the meeting held on June 8 the Commission ap- 
proved the exemption from examination of an additional 
chief inspector of buildings in the office of the President 
of the Borough of Brooklyn, a deputy commissioner 
of Licenses and a confidential stenographer to the Com- 
missioner of Charities. It also approved changes in the 
New York City rules in regard to rating the physical 
examination and the experience of policemen and fire- 
men and also with regard to the grading of the position 
of draughtsman. At this meeting the Commission re- 
turned without approval resolutions of the Municipal 
Commission exempting the following positions: 

Male probation officer, Court of Special Sessions; 
3 additional superintendents of ferries, Department of 
Docks and Ferries; 3 additional examining inspectors, 
Finance Department; examiner of food supplies, De- 
partment of Charities; and also the resolution exempting 
the 25 additional assistants to the Corporation Counsel, 
mentioned above. 


New York City. 

Action of the Commission—The Municipal Com- 
mission gave a hearing on April 25 on the question of 
placing inspectors in the City Magistrates Court in the 
non-competitive class. Mr. P. J. McCook and the Sec- 
retary of the Association appeared in opposition and 
subsequently had a conference with Magistrates Fur- 
long and Dooley. No further action has been taken by 
the magistrates in this matter since that time. 

At a meeting held on May 23 the Assistant Secretary 
appeared for the Association and opposed the exemption 
of four confidential appraisers and adjusters, one cus- 
todian of confidential archives and one superintendent 
of the real estate bureau in the City of New York Board 
of Water Supply; also of three additional examining in- 
spectors in the Finance Department. 

At a-hearing held on June 20 the Assistant Secretary 
opposed on behalf of the Association the exemption 
of the position of assistant secretary to the Board of 
Estimate and Apportionment; also the exemption of ten 
additional accountants in the Finance Department and 
ten examiners of accounts under the new bureau of sta- 
tistics in the Finance Department, authorized by an 
act passed by the last legislature. 

The Klepper Incident—The Municipal Commission 
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was recently adjudged to be in contempt of court by Mr. 

Justice Marean for failing to give a certain rating to 
the papers of a patrolman named William C. Klepper on 
an examination for promotion to roundsman. 

Klepper had complained that in his rating for record, 
markings received during his probationary service had 
been counted, and he had obtained an order that these 
markings should not be considered. The Commission 
did not fail to carry out this order of the court, but in 
revising Klepper’s average they discovered an arithmeti- 
cal error, the correction of, which not only counterbal- 
anced the advantage obtained by Klepper through leav- 
ing out the markings he received during his probationary 
service, but gave him a mark which brought him down 
over four hundred places. 

The Commission made an attempt to get before the 
court the results of their new calculations, but Justice 
Marean would not receive any papers that had not been 
before the court on the day the motion for the writ was 
heard. The Commission did not at once put Klepper on 
the list, and an order of arrest was issued by Judge 
Marean on June 13. On that same day Assistant Cor- 
poration Counsel Wilson, acting on behalf of the Com- 
mission, obtained from Justice Hirschberg of the Ap- 
pellate Division an order requiring Justice Marean, Klep- 
per, or Klepper’s attorneys, to show cause before the 
Appellate Division why a writ of peremptory mandamus 
should not issue to Mr. Justice Marean, requiring him to 
receive the papers at which he had refused to look. This 
order came before the Appellate Division on Friday, 
June 5, and was denied. 

Orders of arrest were again issued, but on June 19 
the Commissioners purged themselves of contempt by 
obeying Justice Marean’s order. 

The Commission will now have to find some means 
of correcting the rating which they, in accordance with 
the order of the court, have been obliged to give Klepper, 
a rating which they assert is one to which he is not 
entitled, and which would work a grave injustice to all 
the other patrolmen on the list. 


Mayor McClellan on the City Service—On May 28 
Mayor McClellan submitted a statement of the city’s 
financial condition in a special message to the Board of 
Aldermen. With regard to the present condition of the 
city service the Mayor said: 


Since January 1, 1906, the Board of Estimate and Apportion- 
ment has received applications from numerous departments and 
officials of the city government for authority to create new posi- 
tions and to establish additional grades in positions already 
existing. These applications call for the creation of seventy 
positions with new titles, involving an annual outlay of $148,480, 
were each of them filled by but one incumbent, and the estab- 
lishment of 151 new grades in positions already created. 

The creation of positions with new titles means, with rare 
exception, the appointment thereto of additional employees, and 
the establishment of new grades for existing titles is usually 
for the purpose of increasing compensation of incumbents. 
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Favorable action by the Board on many of these requests has 
been followed by demands for increased appropriations with 
which to meet the new obligations incurred. The Board found 
itself compelled to call a halt in this movement and concurred in 
the resolution of the Board of Aldermen, deferring action in 
such matters until the fall, except in exceptional cases, or where 
the statutes required action to be taken. 

_ ., That the Board should be called upon to act in so very many 
individual cases is an indication that the classification of the 
civil service in the various departments is inadequate, not 
uniform and in need of reformation. No valid reason can be 
offered why one department, for instance, should have clerical 
positions classified at one-half or two-thirds of the grades allow- 
ed and other departments have classifications covering all the 
grades. I find that since 1904, a period of two years and three 
months, there have been 3,934 individual salary increases, amount- 
ing to $930,334.50, or an average of $236. This does not include 
mandatory increases in salaries made to school teachers, firemen 
and policemen, or increases in wages paid to mechanics, laborers 
or others paid by the day or week. Some of these increases are 
due to promotions or vacancies caused by resignations from the 
service, by transfers to other branches and by deaths. 

The total number of persons appearing on the roster of the 
city in the classified and unclassified service, as stated by the 
en Commission in their report for the year 1905, is 
51,146. 

The disbursements made by the City Paymaster for salaries and 
wages of all officials, attaches and employees of the city, including 
the courts, during the past three years, have been as follows: 


| Fis laeac  sosie 5 heals ramet $56,689,968.18 
ARR eS Re eRe tse SRM 2 60,324,738.61 
BNE Wo hc-e0's cbs 6 ssa dive ee < teweds eaves 64,264,547.62 


These disbursements cover services of all descriptions and 
purposes, whether provided for in the annual budgets, in assess- 
ments for local improvements or by bond issues. 

The cash payments have been those made to laborers, inspec- 
tors, employees of the various institutions under Department of 
Charities and Correction, and election officials. / 

The permanent employment of such a large number of indi- 
viduals, involving the payment of such great sums annually, calls 
for a permanent and more systematic classification of the Civil 
Service applicable to every branch of the city government, but 
limited to the amounts appropriated and the number fixed bv the 
Board of Estimate for each department or branch. Of course, 
reasonable provision should be made for proper advancement, 


soe merited after stated periods of faithful performance of 
uty. 

Unfortunately forthe service, dismissal for dereliction of duty 
usually results in the restoration to the service of the delinquent. 
This operates to the detriment of the city and also in a large 


degree to those in the service whose devotion to duty deserves 
the highest praise. 


The Women’s Auxiliary.—Miss Emilie J. Hutchinson 
(287 Carroll Street, Brooklyn, N. Y.) has been appointed 
as Secretary of the Women’s Auxiliary, to succeed Miss 
‘Meyer, whose resignation takes effect on June 30, 1906. 


Massachusetts. 


Work of the Women’s Auxiliary—On June 12th the 
Massachusetts Civil Service Commission held an ex- 
amination for the positions of visitors for the charitable 
boards of the commonwealth and the city of Boston. 
The examination which was conducted by Henry Sher- 
win, chief examiner of the Massachusetts Commission, 
with the assistance of Miss Elizabeth C. Putnam, Miss 
Zilphat D. Smith and Benjamin Pettee, was designed to 
bring out the training, experience and knowledge of the 
competitors in the care of children, or of sick or partially 
insane persons and to test their knowledge as to require- 
ments in certain cases of emergency. Seventy-four wo- 
men and thirty-five men took the examination. The 
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large number of candidates was partly due to the efforts 
for increased publicity made by the Massachusetts Aux- 
iliary which asked the help of its branches of women’s 
clubs and settlement houses in spreading information of 
this examination among those qualified to undertake 
public charitable service. 

Ausiliarys Medal.—The bronze medal of the Wom- 
en’s Auxiliary, an account of which appeared in the last 
number, was given by the Worcester Branch of the 
Women’s Auxiliary of Massachusetts to William J. Wier, 
for the best essay on civil service reform, at a meeting 
held in English High School Hall at Worcester, on 
June 1. 

School Teachers—On May 7 the School Board in 
Boston voted that in future the appointment of teachers 
should be subject to civil service rules. 


New Jersey. 


Commission Appointed to Report on Civil Service 
Bill_—On June 18 President Bradley, of the Senate, filed 
with the Secretary of State his appointments for the 
commission to investigate the question of adopting civil 
service in this State. The commission is composed of 
Senators Hillery, Horner and Colby. The commission 
is to report to the next session of the Legislature. 

The civil service law covering the police and fire 
department went into operation in Jersey City in the 
latter part of May. There were over 300 applicants for 
positions in these departments. 

Philadelphia. 


The usual fight for exemptions from civil service 
rules has occupied much of the time of the Philadelphia 
Civil Service Commission. Some of the Directors have 
made most unreasonable demands for these exemptions, 
notably Director Potter, of the Department of Public 
Safety (who ought to know better), and City Solicitor 
Kinsey, who asks that his whole force be exempt. Mr. 
Jenks, as counsel for the Civil Service Reform Associa- 
tion, has attended the public hearings before the Com- 
mission, and has protested vigorously against all but a 
few, which seemed reasonable. 

Another fight against reform has been waged in City 
Councils. The Commission prepared a carefully con- 
sidered ordinance providing for the salaries of their 
office force. An attempt was made to smother this in a 
sub-committee of the Finance Committee; then to delay 
consideration in the full committee; then to report a re- 
duced appropriation; but finally the enemy was routed, 
horse, foot and artillery, and the whole appropriation 
asked for by the Commission was made. 

Two other acts passed at the last session of the State 
Legislature in the interest of reform will probably soon 
be tested as to their practical efficiency. One, known as 

(Continued on page 104.) 
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Three Important New York Decisions. 


The Court of Appeals of the State of New York has 
recently decided three very important cases involving the 
construction and administration of the civil service law, 
and has handed down long and interesting opinions 
which are especially satisfactory to the friends of the 
merit system.* 

The first of these cases was that of People ex rel. 
Bender v. Milliken, 185 N. Y. 35, in which the court held 
unanimously that the State Civil Service Commission has 
full power of inquiry and investigation in regard to the 
enforcement and practical operation of the civil service 
law and rules, and that the courts will not interfere to 
prevent such an inquiry or investigation, by writ of pro- 
hibition or otherwise. The Court of Appeals said, in a 
strong opinion written by Chief Judge Cullen, that the 
powers of the Civil Service Commission were, in these 
respects, analogous to that of a committee of the legis- 
lature and that it is not a valid objection to such an in- 
vestigation or inquiry, that it may disclose crime or 
wrongdoing on the part of individuals, provided its ob- 
ject is the framing and enacting of proper laws or rules 
or the enforcement of existing laws or rules. 

The Civil Service Reform Association was directly 
involved in this Bender case, since Mr. Goodwin, the 
secretary of the Association, was made one of the de- 
fendants. Mr. Nelson S. Spencer acted as counsel for 





*The opinion in the Bender case is printed in full at 23 G. G. 
74; the opinion in the Schau case is printed in this number, and 
the opinion in Hale vs. Worstell will be printed hereafter. 
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Mr. Goodwin and argued the case both in the Appellate 
Division and in the Court of Appeals. 

The second of these cases is that of People ex rel. 
Schau v. McWilliams 185 N. Y. 93. This case, together 
with the case of matter of Dill 185 N. Y. 107, is peculiar- 
ly important in that the two cases taken together seem 
finally to settle the question as to how far, if at all, the 
courts will interfere with the classification of positions 
as competitive, non-competitive or exempt, where such 
classification has been regularly made by the State or a 
Municipal Civil Service Commission. The law on this 
subject has been in a very confused condition. In the 
case of Chittenden v. Worster the Court of Appeals some 
years ago held that the classification of positions could 
not be attacked collaterally, as for instance by a suit in 
equity, but intimated that it might be attacked directly 
either by mandamus or certiorari. Thereafter it became 
customary for people who felt aggrieved by a classifica- 
tion to seek to review it by mandamus and the courts 
generally held that such remedy was proper, until finally 
the Court of Appeals held, in the case of People ex rel. 
Sims v. Collier, that mandamus would not lie for that 
purpose, intimating, however, that certiorari was the 
proper remedy. Thereafter various certiorari proceed- 
ings were begun to review classifications, among others 
the classification as competitive of the position of bat- 
talion chief in the fire department of Buffalo. The Buf- 
falo Civil Service Commission endeavored to reclassify 
this position as non-competitive, but the State Commis- 
sion refused to approve of its action and thereby left the 
position classified as competitive, as it had been for years. 
The parties interested thereupon commenced two pro- 
ceedings, one a certiorari proceeding in the name of 
Schau, the other a proceeding by mandamus in the name 
of Dill, the object of both proceedings being substantially 
the same, namely, to have the courts overrule the classi- 
fication as competitive and hold that the position should 
be exempt from examination. The Appellate Division 
held, three to two, in the Schau case that certiorari would 
lie and that the classification of the position as competi- 
tive was unjustifiable, that competition was impracticable 
and that the position should be classified as exempt. The 
Appellate Division held in the Dill case, following the 
decision of the Court of Appeals in the Sims case, that 
mandamus was not the proper remedy. Both of these 
cases were then taken to the Court of Appeals, and in 
an admirable opinion, written by Chief Judge Cullen, the 
Court of Appeals now holds that certiorari is not a proper 
remedy to review a classification by a civil service com- 
mission, since the action of the commission, although 
undoubtedly involving judgment or discretion, is really 
of a legislative or executive rather than of a judicial or 
quasi judicial character. The Court of Appeals pointed 
out with great wisdom that the question of the proper 
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classification of many positions is an extremely nice and 
difficult one; that civil service commissioners, who de- 
vote their time to the duties of their position are much 
better fitted to judge as to the practicability of competi- 
tive examination than the courts, and that therefore, it 
is outside the province of the courts to interfere in the 
matter of classifications, unless a classification is so palp- 
ably contrary to the requirement of the Constitution as to 
be plainly unconstitutional. In that case the courts will 
interfere by mandamus. The opinion in the Dill case, al- 
though complimentary to that in the Schau case, held 
that while mandamus will lie where the plain require- 
ments of the Constitution are palpably evaded, neverthe- 
less the courts will not interfere in ‘such a case as this, 
since the classification is one as to which experts might 
well differ. 

The most satisfactory part of these opinions is that 
which indicates the intention of the Court of Appeals to 
leave hereafter the question of classifications almost en- 
tirely to the discretion of the civil service commissions. 
In one place Judge Cullen says that since the commission 
has held that competition for the position of Chief of 
Battalion is practical, the courts will not interefere, and 
adds that if they had held that competitive examination 
was not practical the courts would not interfere either. 
At the same time the court has carefully guarded against 
the possibility of a commission’s seeking to classify posi- 
tions generally as exempt, contrary to the plain require- 
ments of the Constitution, and has intimated that in such 
cases they will still interfere. 

While the Civil Service Reform Association was not 
directly represented in the argument of this case, the 
Attorney General, who was very much interested in the 
case and wrote a very strong brief in support of the 
State Commission, conferred with Mr. Samuel S. Ord- 
way, the chairman of the Law Committee of the Asso- 
ciation, in regard to his brief and very readily accepted 
all his suggestions. 

The third of these cases is that of Hale v. Worstell 185 
N. Y. 247, in which the Court of Appeals held, five to 
two, that the requirements of the civil service provision 
of the State Constitution required absolute and fair com- 
petition for promotion as well as for original appoint- 
ments where such competition was practicable, and that 
those provisions of the civil service law and rules which 
allow the transfer of a man already in the service to a 
higher position if he has got on the eligible list for that 
position were unconstitutional and void. This closes a 
very dangerous backdoor entrance into the service, since 
it was not difficult, and was becoming very common, for 
men of mediocre ability to obtain appointments to unim- 
portant civil service positions at a low salary and then by 
barely passing an examination for a higher position, and 
securing a place near the bottom of the eligible list, to 
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be transferred to that higher position over the heads of all 
those who had come out above them in the examination. 

These three cases taken together mark a long step 
forward in the construction and administration of the 
civil service law and rules in this State. Friends of the 
merit system have felt at times during the past few years 
that courts were not particularly sympathetic with their 
cause, but these decisions go very far to prove that the 
courts are in sympathy with the merit system and its 
proper enforcement. Taking the three cases together, 
they have emphasized the controlling importance and ef- 
fect of the constitutional~ provision and have insisted 
upon its enforcement in spite of efforts of the legislature 
or commissions to injure it; they have recognized the 
experience and knowledge of the civil service commis- 
sion in making classifications and have decided not to 
interfere in any ordinary case and at the same time have 
guarded against plain violations of the constitutional pro- 
vision ; and they have recognized in the broadest way the 
power and authority of the State Commission to make 
inquiries and investigations for the purpose of enforcing 
the civil service law and rules and of improving them. 

The thanks and appreciation of the New York Asso- 
ciation and of all those who are interested in the integ- 
rity of the civil service are due to Attorney General 
Mayer, not only for the part taken by him in the conduct 
of the Schau and Bender cases, but also for his general 
attitude towards the civil service law, which, as he has 
often shown, he wishes to see upheld both in letter and in 
spirit. 


Application of the Merit System to Higher 
Municipal Offices. 





The proposition of applying the competitive system 
in the selection of a number of municipal officers 
that have hitherto been appointive or elective, came up 
this year in Massachusetts and will next year come up 
again. 

A number of informal conferences among civil service 
reformers of experience has brought out the fact that 
there is at present some difference of opinion among 
them as to where the line should be drawn and that fur- 
ther discussion must be had before any plan can be for- 
mulated which shall represent the policy of the League. 

It is the belief of some that the examination system 
ought to be applied to heads of bureaus who do not de- 
cide or have the responsible execution of decisions on 
questions of municipal policy, and that in this direction 
the League should go as far as it can so long as it com- 
mands the support of public opinion. 

Beyond that those who hold these views would not 
go at present and they believe it would be a mistake to 
apply the system to the selection of men, whether called 
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heads of departments or heads of bureaus, who as apromotion. . Were this the rule, it is argued, the difficulty 


matter of fact, are to take part in policies of municipal 
administration. Many heads of departments have very 
large questions to decide from time to time. In the city 
of New York, for instance, the selection of the head of 
the Police Department by examination would probably 
result in the appointment of one of the superior men of 
the force and might involve modifications of a system 
which has been a very important election issue. Simi- 
larly, the head of the Department of Docks and Ferries 
in New York is compelled to carry out certain projects 


of municipal ownership, and, to a certain extent, to de-" 


termine the policy of the city for the future. The policy 
of the Department of Parks is one which depends very 
intimately upon the character of the commissioner, and 
its head is usually chosen by the mayor with a distinct 
policy in view. 

If, as can hardiy be denied, it is advisable that there 
should be local municipal issues, the men who hold 
offices which give them a part in these issues on one side 
or the other cannot well be chosen by examination. 

Those who represent these views doubt also whether 
it would be possible to induce the kind of men that a city 
like New York ought to have at the head of its depart- 
ments, to compete for these offices; and they point to 
departments which have been filled by gentlemen of abil- 
ity, who, they think, would never have competed for the 
places, and to other departments which can be properly 
filled only by men who could not, they believe, be induced 
to compete among themselves. 

On the other hand those who favor the extension of 
the competitive system somewhat more radically point out 
that they do not advocate the selection of all the higher 
officers by examination, but those only who could proper- 
ly be so selected in the opinion, let us say, of the govern- 
or of a state, the council of a city and of a civil service 
commission. They point out that as a rule heads of de- 
partments do not originate policies, but simply carry out 
details like many other persons now under civil service 
rules and they claim that the objection, that a subordin- 
ate ought to be in full political sympathy with his superior 
officer has long since been met and overcome. 

They argue that on questions of policy the public 
acts through the mayor or through a council or some 
board of public works, while in matters of detail, which 
are often subjects which should be handled by an expert, 
the public is not a competent judge. The person or body 
that decides on the general policy of a city and that can 
be called to account has the power to remove the head of 
a department who fails to carry out that policy, yet in 
practice has rarely if ever occasion to do so. 

As to securing competent men to enter into a com- 


petition for a higher municipal office the theory would: 


be that these positions should in most cases be filled by 


which now exists in Massachusetts, for example, and in 
the Federal Government, of keeping competent men in 
the departments, would disappear. Where the limit of 
promotion is low and the “plums” go to outsiders, usually 
to politicians, capable men resign early. If the headships 
of departments with high salaries are open to competition 
the very kind of men that are wanted will stay in the ser- 
vice and when they come into office will have had years 
of experience which no new man, however capable, can 
gain in a short time. 

Facts relevant to this aspect of the problem are, that 
as matters now stand, heads of departments chosen from 
the outside, often know little about their office except 
its political aspects, yet outsiders must often be chosen 
because there is no one among those from whom a pro- 
motion could be made, of sufficient ability to fill the 
position. 

In cases however where it is obviously desirable that 
an outsider should take charge of a department, and it is 
not denied that such cases exist, several investigators 
have become convinced by inquiry and by such experi- 
ence as is available, that a competition chiefly in the 
nature of an inquiry into the education, experience, work 
accomplished and honors attained by the candidates 
would, if properly conducted, bring out the very best 
men. 

A comparison between the two sets of views out- 
lined here seems to show that the difference lies to a 
great extent in the importance given to the part played by 
the heads of departments in the carrying out of local 
policies. Both parties have this point in mind, but the 
former lay much greater stress upon it than the latter. 

The civil service reformers of Massachusetts hope to 
have the support of the League in their campaign next 
year, and they will undoubtedly have it in the main; pos- 
sibly if advantage is taken of opportunities for discus- 
sion, a consensus of opinion may be reached. In any 
case there are many who recognize that the existing sys- 
tem, tolerated largely as a matter of old custom, is in 
fact a cloak for great abuses, and that though it may be 
impossible to predict with certainty the results of a 
radical change, some change involving the extension of 
the competitive system to high places is an experiment 
that should be tried. 


MONTHLY BULLETIN 


(Continued from page 101.) 


the “Shearn” law prohibits active participation by office- 
holders in political work. The Committee of Seventy 
has called the attention of Mayor Weaver to several vio- 
lations of this Act, but as yet nothing has been done to 
punish the offenders. 
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On the other hand, State Senator Roberts’ Election 
Expenses Bill has already borne fruit ; many of the candi- 
dates at the late primary elections having filed the re- 
quired statements without prodding. A Committee of 
the Civil Service Reform Association, with Senator Rob- 
erts and a few other citizens are organizing to secure the 
enforcement of this law throughout the State. 

In speaking for a full appropriation, Commissioner 
McCurdy said: 


“Whether you like it or not, ‘civil service’ has come to Stay, 
and as we must have it we might as well have it conducted 
properly by giving the Commissioners the force they desire and 
allowing proper compensation. You cannot fix cheap salaries 
without getting cheap men. Another thing you must consider 
is the liability of Councils to censure if the system proved a 
failure. It will be argued that Councils were to blame because 
they did not provide sufficient funds.” 


Under the appropriation, as it was finally passed, 
there will be one examiner at an annual salary of $2,400, 
two assistant examiners at $1,600, one chief clerk at 
$1,600, three stenographers and clerks at $1,000, and 
six clerks at $900 each. 


Baltimore. 


The Women’s Auxiliary—The Annual Meeting of 
the Women’s Auxiliary for the election of members was 
held on April 16, at the residence of Mrs. Charles J. 
Bonaparte, in Baltimore. The organization reports a 
membership of 215. Addresses were made by Secretary 
Bonaparte and Dr. Gilman. The following Board of 
Directors were elected for the coming year: 

Mrs. Charles J. Bonaparte, Mrs. Albert Sioussat, Mrs. 
Henry Barton Jacobs, Mrs. H. Irvine Keyser, Miss Holt, 
Miss Norris, Miss Elizabeth Hall, Miss Christiana Bond, 
Mrs. William De Ford, Mrs. George Huntington Will- 
iams, and Mrs. James K. Thacher, Corresponding Secre- 
tary, No. 18 East Lafayette Avenue, Baltimore, Md. 


Chicago. 


Memorial Meeting to Mr. Schurz.—Services in mem- 
ory of Carl Schurz were held on June 3 in the Auditor- 
ium before a large audience. The organizations under 
whose auspices the meeting was held included many 
German societies, the Military Order of the Loyal Le- 
gion, posts of the Grand Army of the Republic, commer- 
cial organizations, political associations, literary clubs, 
and Civil Service Reform Associations. Mr. William 
Vocke presided and addresses were made by Professor 
Benjamin Terry of the University of Chicago, Harry 
Rubens of the University of Chicago, President Edmund 
J. James of the University of Illinois, General F. C. 
Winckler of Milwaukee and Professor Charles J. Little 
of the Northwestern University. 

Mr. Rubens read the following letter from President 
Roosevelt : 


My Dear Mr. Rubens: I wish I could be present at the 
meeting at which you are to speak in honor of the late Carl 
Schurz. As this is impossible, permit me to express through you 
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my appreciation of the distinguished services rendered to the 
country through him. To him befell the great good fortune which 
befell all men who were able to play a part worth playing at 
the time of the great crisis of our government. He was one of 
those who, in the council chamber, on the stump and on the field 
of battle upheld the policies of mighty Abraham Lincoln, and he 
is remembered, therefore, among the men who came to the front 
in one of the two heroic periods of our government, at the time 
of its foundation and at the time of its preservation. He was 
= to prove his fealty to a lofty idealism by the course he then 
took. 

After the war he was among the most prominent champions 
of civil service reform and later of sound money, and, in addi- 
tion to his services as a public man, he rendered very real service 
to the cause of American letters by his remarkable little biography 
of Lincoln, and his longer biography of Henry Clay, not to speak 
of his other writings. Sincerely yours. 


THEODORE ROOSEVELT. 


The Schurz Memorial Committee. 





The Committee of One Hundred, citizens of New York, 
organized to take measures to establish an appropriate na- 
tional memorial to the late Carl Schurz, has been completed. 
The membership, which has just been announced, comprises 
a notably representative list of men, identified with various public 
affairs with which Mr. Schurz was actively in touch. Mr. 
Choate is to serve as Chairman, Gustay H. Schwab as Vice- 
Chairman, Isaac N. Seligman as Treasurer, and George McAneny 
as Secretary. The full committee includes the following: 


Edward D. Adams, Dr. Felix Adler, Henry Mills Alden, 


Editor of Harper’s Monthly; A. Arns, President of the United 
German Societies, 


Dr. Emanuel Baruch, John Bigelow, President of the Cen- 
tury Association; Karl Bitter, Emil Boas, Prof. Franz Boas, 
Udo Brachvogel, Arthur v. Briesen, President of the Legal 
Aid Society; Karl Buenz, Imperial German Consul General; 
E. L. Burlingame, Editor of Scribner’s Magazine; William 
Lanman Bull, Charles C. Burlingham, Col. Silas W. Burt, 
Nicholas Murray Butler, President of Columbia University. 


Andrew Carnegie, Prof. W. H. Carpenter, Edward Cary, 
Dr. L. T. Chamberlain, Joseph H. Choate, Hubert Cillis, 
President of the Liederkranz; Samuel L. Clemens, Grover 
Cleveland, Charles A. Coffin, Charles Collins, Alford W. 
Cooley, of the United States Civil Service Commission; Hein- 
rich Conreid, John D. Crimmins, Dr. Edward Curtis, R. Fulton 
Cutting, President of the Citizens’ Union. 


Frank Damrosch, Horace E. Deming, William Demuth, 
Dr. Richard H. Derby, Dr. A. von Duering, George Ehret, 
George Cary Eggleston, Charles S. Fairchild, Austin G. Fox, 
President of the City Club; A. S. Frissell, Richard Watson 
Gilder, Editor of The Century; Elliot H. Goodwin, Secretary 
of the Civil Service Reform Association; Justice Samuel 
Greenbaum, Francis Burton Harrison, Theodore Henninger, 
Henry Hentz, Henry Holt, William B. Hornblower, William 
Dean Howells. 

Dr. A. Jacobi, D.Willis James, William Travers Jerome, 
Dr. F. P. Kinnicutt, Dr. Herman Knapp, Antonio Knauth, 
Dr. Hans Kudlich, Ernst Lemcke, President of the German So- 
ciety; Gustav Lindenthal, President of the Arion; Gen. John T. 
Lockman, James Loeb, Seth Low, 


George McAneny, S. S. McClure, St. Clair McKelway, 
Hamilton W. Mabie, Charles R. Miller, Jacob F. Miller, 
Chairman of the Civil Service Reform Association; Robert Shaw 
Minturn, J. Pierpont Morgan, Levi P. Morton, Ludwig Nis- 
sen, Robert C. Ogden, Alexander E. Orr, Walter H. Page, A. 
Pagenstecher, Alton B. Parker, John E. Parsons, George 
Foster Peabody, Bishop Potter, Joseph Pulitzer, George 
Haven Putnam, Herman Ridder. 

Carl Schefer, Albert Shaw, Editor of the Review of 
Reviews; Edward M. Shepard, William Jay Schieffelin, 
Charles A. Schieren, Jacob H. Schiff, William Schramm, 
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Arthur Schuler, President of the German Press Club; 
Gustav H. Schwab, Isaac N. Seligman, Edward A. Sheldon, 
George von Skal, Prof. William M. Sloan, Charles Stewart 
Smith, James Speyer, Gen. Julius Stahel, of the 11th Army 
Corps; E. C. Stedman, William R. Stewart, President of the 
State Board of Charities; Anson Phelps Stokes, Isidor Straus, 
Oscar S. Straus, 


Spencer Trask, Oswald G. Villard, Paul M. Warburg, Max 
A. Wesendonck, Everett P. Wheeler, Alfred T. White, Horace 
White, Alfred A. Whitman, Gen. Stewart L. Woodford and 
August Zinsser. 

It is the purpose of the Committee, in co-operation with 
similar committees in other cities, to raise a fund, part of 
which will go toward providing an appropriate bronze me- 
morial, but the bulk of which it is expected will serve as a 
foundation for the promotion of one or more of the public 
causes to which Mr. Schurz devoted his very great and re- 
markable activities. 


It has been decided, also, that the memorial meeting planned 
for the Fall shall be held, under the Committee’s auspices, on 
November 14. Mr. Choate will preside and Mr. Cleveland will 
make one of the principal addresses. 


Address of Hon. William H. Taft, Secretary 
of War. 


DELIVERED AT THE ANNUAL MEETING OF THE CIVIL SERVICE 
REFORM ASSOCIATION OF MARYLAND, MAY 21, 1906. 


[Reported in the Baltimore Sun.] 


Secretary of War Taft, when he rose in response to 
the introduction of Mr. Bonaparte, was vigorously ap- 
plauded. He said: 


“Tt must now be ten years since first I had the pleasure 


of meeting your president. It was at a dinner. He fre- 
quents dinners of the civil service reform kind, and it 
was at one of these that I met him. Mr. Schurz was then 
president of the National Civil Service League, and Mr. 
Bonaparte made a speech, in which he described condi- 
tions in Baltimore. In spite of the criticisms of your ex- 
ecutive committee, I think conditions here have improved 
since Mr. Bonaparte made that speech. 

“The next time I had the pleasure of meeting him was 
across the Cabinet table. Neither of us expected to be 
there when we met in Cincinnati at that dinner, but al- 
though I have not consulted with him lately, I do not 
think either of us regret it, although we are fellow re- 
formers. When asked to come over here to-night I could 
not resist the temptation to see the ladies and gentlemen 
who make up the political machine of which Mr. Bona- 
parte is the head. Here you are in much the same posi- 
tion as we are in Ohio in reference to the reform move- 
ment. There are indications out there that the leaven is 
working, and I have hopes ultimately that a civil service 
reform statute will be placed on the books, but it takes 
time and we must be patient. 

“Sometimes it would seem enough to discourage a 
civil service reformer to look at conditions in the munici- 
palities, counties and States. The truth is that when we 
compare conditions in the national Government with those 
that existed 25 or 30 years ago in reference to the merit 
system and non-partisan appointments, we may well take 
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hope. When you look back upon the days of political con- 
tributions and then examine into the conditions that to- 
day exist, we may well feel encouraged. It was in 1880 
that a letter from a candidate was published asking how 
the departments were coming on in their campaign con- 
tributions. No such letter as this would be written now, 
at least not to be used. 


HOW APPOINTMENTS ARE MADE. 


“As Secretary of War I have 1,500 subordinates. I 
have been in office two years and two months, and I have 
not yet appointed a single head or chief of bureau or 
clerk. The truth is that I have nothing to do with it. 
When there is a vacancy the papers are made out, the 
list is produced, the man at the top is promoted, and that 
is all there is to it. I presume I sign the papers, but I 
do not know when I do it. No Congressman or Senator 
asks anything in the way of appointments in my depart- 
ment, because they know that under the law and the 
custom their political influence will avail nothing. It is 
hard for a man at the head of a department to under- 
stand how in the days 40 years ago of political appoint- 
ments any business at all was transacted. Nowadays 
the machine of the Civil Service Commission works on 
and no one knows any method by which it can be made 
to work irregularly or any but the man entitled to it se- 
cure a place. 

“The criticism of the merit system has been made in 
Washington that it does not secure to the Government the 
most efficient men. Even if this were true, it would not 
be sufficient to do away with the system. If we selected 
employees according to the length of their noses, it would 
be better than the political spoils system of appointments. 
I mean that to permit a man to use the patronage to 
perpetuate his power is simply carrying out the principle 
followed by those small republics to the south of us, 
where, when a man becomes President, he utilizes the 
army on election day to perpetuate him in office and so 
brings about a revolution with every election. The fact 
is that the merit system does bring greater efficiency. It 
does this in two ways. First, by examinations which are 
practical and which give an opportunity to determine 
what men or women are best qualified for the position ; 
second, it tends to give better service, because the man 
who gets a place knows he does so by reason of his merits 
and that he will stay there as long as he behaves himself 
and that he is not at the beck and call of any politician.” 


REPLIES TO CRITICISMS. 


Mr. Taft then spoke of the way in which civil service 
ideas had been inculcated in the Philippines and referred 
to the criticisms that had been made of the Civil Service 
Commission of the United States at Panama. At first, 
he said, the President extended the civil service rules to 
nearly all positions under the Panama commission. This 
was later found to be impracticable, because the Civil 
Service Commission had no eligible lists from which to 
supply men for positions such as locomotive engineers. 
The President was obliged to cut down the law to apply 
only to the clerical force. Whether it will be extended 
further or not Mr. Taft did not know, but he thought it 
probable that it would. He said there had been a great 
deal of loose criticism upon the ground that the men fur- 
nished by the Civil Service Commission were not fit. 
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The truth was that the men furnished by the commission 
were fit, but that they did not have the men to furnish 
in the regular way. They could not furnish 2,000 or 
more men skilled in different branches of work in two 
months and said so. 

He said the merit system had brought about a condi- 
tion in Washington which should be commented upon. 

“We are,” he said, “generally prone to think of the 
Government as the President, the Cabinet Ministers, the 
Senate and the Congressmen. As a matter of fact, the 
Government at Washington would go on very well, at 
least for a time, without President, without Cabinet, 
without Senators and without Congressmen. There is a 
structure gone into effect in Washington which is little 
known. We have there a Government made up of chief 
clerks, heads of divisions, chiefs of bureaus and subor- 
dinate officials, whose familiarity with the laws, the cus- 
toms and traditions are such that they have no difficulty 
in running the Government on a safe basis except in times 
of emergency. When the warm weather comes on the 
Cabinet Ministers become deeply conscious of this struc- 
ture and its ability to carry on the Government as safely 
as if we were there on the spot. This structure has been 
vastly improved and perfected by the merit system. 


ARE FINE BODY OF MEN. 


“We have now in Washington a fine body of men who 
help the Cabinet Ministers and other temporary so- 
journers in the city to run the affairs of the nation. I 
have observed a disposition in some quarters to sneer at 
the men who seek and who hold these positions. I think 
it fitting to call your attention to the fact that instead of 
sneering at men who, at salaries of from $1,200 to $2,500 
a year, labor for the Government, they should be es- 
teemed and commended. They have no chance to make 
millions of dollars or to achieve political success or dis- 
tinction. They should be held up to public esteem, be- 
cause so much depends upon them. By the merit system 
we have given them self-respect. 

“T think the man who, serving the Government at a 
salary of $1,200, or sometimes less, educates his children, 
lives honestly, votes his sentiments and is able to look 
every other honest man in the eye, is the man to be en- 
couraged and not sneered at, because he is not in the 
newspapers every day with a column either praising or 
damning him. 

“Tt is that kind of men whom we must hope to have 
in the civil service to make our Government safe. It is 
not fair to intimate that a Government clerk’s life is an 
easy one. I do not mean to say that there are no loafers 
among them. There are loafers in every business, but a 
large majority of them are hard, earnest workers, and 
one of the disappointments of a man at the head of a big 
department is his inability to reward merit and hard work 
by promotion or increase of salary. 


FAVORS CIVIL SERVICE PENSION. 


“Now I hope some time we will come to the estab- 
lishment of a civil pension system for civil servants, who 
have, after years of service, reached an age when they 
can no longer be active. The system which soulless cor- 
porations adopt, because they know it to be to the benefit 
of their stockholders, it seems to me, can safely be adopted 
by our Government for the benefit of the men who serve 
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it. It seems to me it might be very well to adopt such 
a system as we have in the army and the navy for retired 
soldiers or sailors. There is a bill now pending which 
provides for a compulsory contribution of Government 
employees to a fund designed to provide for those forced 
to retire. I do not know whether this bill will pass or 
not. Ultimately, I believe we will come to the time when 
the Government will take care of its faithful servants 
by pensioning them. I know this idea is not a popular 
one, and I know the protests that will be made, but I 
hope to see it nevertheless. 

“It has been claimed that the civil service reform 
system is unrepublican. I think it is the reverse.” 


POINTS OUT BENEFITS, 


Mr. Taft strongly pointed out some of the other 
benefits that have been derived from the establishment of 
the merit system in the last 20 years. In conclusion, he 
said 

“It is a great pleasure to be in this administration. I 
think my fellow-reformer, Mr. Bonaparte, will agree 
with me, because we have at the head of our Government 
a man who made much of his deserved reputation fight- 
ing for civil service reform and who has not yet given 
up fighting for it. He has done more to extend the 
service than any other man.” 

He declared his belief that United States consuls as 
well as fourth-class postmasters should come within the 
civil service rules and under the merit system. 

“On the whole,” he said, “we are getting better in our 
municipal government, as well as our national Govern- 
ment, and we have every reason for hope. In the last 
election there was a great overturning. Not so much 
reform may follow this as we had hoped, but it will have 
a salutary effect upon the machine. I have talked longer 
than I expected and have probably only said to you those 
things which you have heard at each annual meeting bet- 
ter expressed, but these are experience meetings, and 
each man must testify.” 


Report of the Assistant Secretary of the 
New York Association on Legislation During 
the Past Session. 





During the past session of the Legislature the office 
of the Association kept track of all legislation affecting the 
civil service. Copies of all bills introduced were received 
and examined and such as were found to affect the civil 
service, either in general or in detail, were placed on 
special file and their progress reported by the Associa- 
tion’s correspondent at Albany. About 170 bills were 
kept on special file and on 96 of these action was taken, 
by briefs to the respective committees of the Legislature, 


‘to the Mayor and to the Governor, by appearance at hear- 


ings and by personal effort. 

The bills fell into five groups, as follows: 

(1) Bills to amend the civil service law; (2) bills to 
amend the charter of the City of New York; (3) bills 
to reinstate policemen, firemen and others in contraven- 
tion of existing civil service law and rules; (4) bills to 
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grant payment for services rendered in violation of the 
civil service law and rules; (5) miscellaneous bills. 

Bills to Amend the Civil Service Law.—Of these there 
were 23 introduced, of which 20 were opposed and 3 
tavored. None of these bills became a law. There were 
the usual bills to extend existing privileges and prefer- 
ences in appointment and removal by amendments to 
the present law. So far as they related to a preference 
im appointment such bills were unconstitutional as the 
constitution gives this preference to Civil War veterans 
only. Certain legislators sought to remedy this defect 
by proposing constitutional amendments extending the 
preference to Spanish War veterans and all honorably 
discharged soldiers, sailors and marines. During the 
last days of the session even the repeal of the constitu- 
tional provision was proposed. The great majority of 
these bills were not even reported from the committees. 
The proposed constitutional amendments were the most 
menacing of the bills and in defeating them the Associa- 
tion secured the co-operation of its Correspondence Com- 
mittees in Rochester, Ithaca, Elmira, Auburn, Geneva, 
and Binghamton, as well as the assistance of individuals 
in other cities where as yet committees have not been 
formed. 

Of the other bills under this head the more important 
were the following: 

Senate Bill No. 1390, introduced in the Assembly by 
Mr. Burns, provided for a pension to veterans of the 
Civil War in the civil service. The bill passed both 
Houses, but was vetoed by the Governor. Assembly 
Bill No. 1603, introduced by Mr. DeGroot, sought to 
extend a secondary preference in appointment to veteran 
volunteer firemen. This bill did not advance beyond 
second reading. Assembly Bill No. 879, introduced by 
Mr. Murphy, prohibited the Civil Service Commission 
from excluding from examinations persons who had been 
guilty of a crime before the age of 14. At present this 
power lies in the discretion of the Commission. The 
bill passed both Houses, but was vetoed by the Governor. 
Senate Bill No. 1012, introduced by Mr. Cooper, was de- 
signed to restore the salaries of those honorably dis- 
charged soldiers, sailors and marines, and volunteer fire- 
men, reduced by the “Sweep” Bills of 1902. The bill did 
not advance beyond third reading. 

A bill, introduced concurrently in both Houses by 
Senator White and Assemblyman Prentice, proposed an 
amendment to the civil service law requiring the filing of 
an annual statement by each civil employee of all political 
contributions made by him. This bill was put forward 
by the State Commission and received the support of 
this Association. It did not meet with success, however. 

A bill to abolish the present restriction on removal 
in the case of veteran volunteer firemen was introduced 
by the Association in order to correct the abuse which 
had arisen in New York City in the enrollment as volun- 
teer firemen of civil employees. The management of 
this bill was intrusted to Mr. Veiller, the Secretary of the 
City Club, but he was unable to secure its passage. 

Bills to amend the New York City Charter —Of these 
bills, 19 were opposed by the Association and 2 favored. 
None of these bills became law. 

The attitude of the Mayor on a general pension bill was 
indicated last year by his veto of the Yale retirement bill. 
This session no such general bill was introduced by the 
civil employees, but, instead, several bills covering the 
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employees in different separate departments, as, for in- 
stance, the uniformed force of the Street Cleaning De- 
partment, were introduced. None of these met with any 
success. 

Of the other bills under this head the more important 
were the following: 

Senate Bill No. 109, introduced by Mr. Cooper, sought 
to provide for the promotion of doormen in the Police De- 
partment to patrolmen. This bill would have established 
a side door entrance into the Police Department. Senate 
Bill No. 443, introduced by Mr. Gardner, required a five 
years’ consecutive residence in New York City before 
appointment to its civil service and the removal of all 
present incumbents who did not comply with this re- 
quirement. Assembly Bill No. 602, introduced by Mr. 
Thompson, sought to restrict the investigation of the 
record and character of a candidate for promotion in the 
Police and Fire Department to a period of three years 
prior to such promotion. Toward the close of the session 
a bill was introduced concurrently in both houses by Sena- 
tor Frawley and Assemblyman LaFetra, seeking to restore 
the bi-partisan police commission for the city of New 
York, 

None of these bills were reported out of committee. 

The Association introduced this year a bill to place 
corporation inspectors in the competitive class of the civil 
service. A similar bill was introduced two years ago, but 
was not even reported out of committee. This year the 
bill was reported out of committee and reached the order 
of third reading in the Assembly, but failed to make any 
further progress. 

Rehearing and Reinstatement Bills ——Of these there 
were 31, most of them providing for the rehearing of 
charges on which persons have been dismissed from the 
Police and Fire Department. The Association filed a gen- 
eral brief against this class of bills with the Cities Com- 
mittees of the Assembly and the Senate, the Mayor and 
the Governor. Only one of these bills became law, a bill 
authorizing the reinstatement after two years of a detec- 
tive sergeant who had been retired. With this exception 
the Governor vetoed all the reinstatement bills approved 
by the Mayor. 

Claim Bills—Of these the Association opposed 6, an 
unusually small number being introduced in the Legisla- 
ture this year. Of the claim bills opposed by the Associa- 
tion none became law. 

Miscellaneous Bills —Of these there were 15 on which 
the Association took action, 13 being opposed and 2 fa- 
vored. Of those opposed by the Association none became 
law. Perhaps the most interesting of these bills was As- 
sembly Bill No. 1528, introduced by Mr. DeGroot, which 
provided for the payment of compensation for services 
rendered in the past and services to be rendered in the 
future by volunteer firemen in the counties of Queens and 
Richmond. The bill passed the Assembly, but died in the 
Cities Committee of the Senate. 

The Probation Commission, appointed by the Gov- 
ernor, made an extended investigation of the system of 
probation and recommended the competitive classification 
of the position of probation officer in its report. The bill 
drawn in accordance with this report was supported by 
the Association so far as its civil service provisions were 
concerned. The bill did not get out of committee in either 
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Thus of 89 bills opposed by the Association only 1 
became law—a minor reinstatement bill to relieve an in- 
dividual case. While the legislature during the past ses- 
sion did not pass any notably vicious civil service legisla- 
tion, yet it blocked any constructive legislation. Mayor 
McClellan, in accepting some 9 rehearing bills and 2 
claim bills, manifested a personal sympathy with the in- 
dividual cases rather than a regard for civil service re- 
form. Governor Higgins is to be commended for his 
action in vetoing, with but one exception, legislation con- 
trary to the spirit of civil service reform. The thanks of 
the Association are due to Assemblyman Ezra P. Prentice 
for his efforts in behalf of the corporations inspectors’ 
bill as well as against bills inimical to civil service reform. 

ALBERT De Roope, 


Assistant Secretary. 


Schau vs. Buffalo Commission. 


COURT OF APPEALS. 
Decided May 1, 1906. 

THE PEOPLE OF THE STATE OF NEw York ex rel. JOHN 
M. ScuHau, respondent, v. JoHN J. MCWILLIAMS 
et al., as municipal and State civil service commis- 
sioners et al., appellants. 

Appeal from an order of the Appellate Division, 

Fourth Department, sustaining a writ of certiorari. 

Julius M. Mayer (Attorney-General) and Samuel F. 


Moran for appellants; Edward R. O’Malley and Willard 
P. Smith for respondent. 


CuLLen, Ch. J.—On January 8, 1899, the Civil Ser- 
vice Commission of Buffalo classified the position of 
battalion chief in the fire department in the competitive 
class. This action was approved by the State commis- 
sion. On January 15, 1904, the fire commissioners re- 
quested the municipal commission to amend its classifica- 
tion and place the position in the exempt class. The 
municipal commission on April 27, 1904, recommended 
to the State commission an amendment of the rules pro- 
viding that the position of battalion chief should be filled 
by promotion from the next lower grade in the depart- 
ment without competitive examination, but after a quali- 
fying examination. The State commission held a meet- 
ing in reference to the proposed amendment, but never 
determined to make or to refuse the proposed amend- 
ment. On July 12, 1904, the municipal commission sub- 
mitted a further amendment which did not take the posi- 
tion of battalion chief out of the competitive class. This 
latter amendment was approved by the State commission. 

The relator, a captain in the fire department of Buffa- 
lo, was appointed battalion chief to fill a vacancy on 
July 11, 1904. The municipal civil service commission 
refused to certify to the relator’s pay on the ground that 
the appointment was unauthorized. Thereupon the re- 
lator obtained a writ of certiorari to review the action 
of the municipal and State civil service commissions in 
classifying the position of battalion chief as competitive. 
The Appellate Division, by a divided court, reversed the 
action of the commissioners on the ground that a com- 
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petitive examination for the place was not practicable. 
From that order this appeal has been taken. 

At the threshold of the discussion the objection is 
taken that that action of the civil service commissions is 
not subject to review by certiorari. That whether a par- 
ticular position in the civil service of the State or its 
sub-divisions is or is not exempt from examination does 
or may present a judicial question within the constitu- 
tional provision requiring appointments thereto to be 
made “according to merit and fitness, to be ascertained 
so far as practicable by examinations, which, so far as 
practicable, shall be competitive,” has been held by this 
court (Chittenden v. Wurster, 152 N. Y., 345). Any 
other principle would allow the constitutional mandate 
to be violated with impunity. But granting that princi- 
ple to its fullest extent, it by no means follows that the 
action of the civil service commission can be reviewed 
on certiorari. It is true that there are to be found in the 
opinions of this court statements that such actions may 
be so reviewed. I can find, however, no case except the 
one now before us where the Supreme Court has as- 
sumed to reverse the action of the civil service commis- 
sion on certiorari. It is a well settled principle that the 
common-law writ of certiorari issues to review only 
the decisions of inferior judicial or quasi judicial tribu- 
nals (People ex rel. Copcutt v. Board of Health, 140 N. 
Y., 1; People, &c., Trustees of Jamaica v. Supervisors 
Queens Co., 131 id., 468; People ex rel. O’Connor v. 
Supervisors Queens Co., 153 id., 370). The question, 
therefore, is whether the action of the commissioners in 
classifying the relator’s position in the civil service was 
judicial or quasi judicial. Here we must not be misled 
by names. The term “judicial” is used in judicial litera- 
ture, in opinions and text books, in two distinctly differ- 
ent senses. The action of an administrative or executive 
officer or board may involve the exercise of judgment 
and their action is quite often termed judicial. Thus in 
Mills v. City of Brooklyn (32 N. Y., 489) it was held 
that the municipality was not liable for the insufficiency 
of a system of public sewers, because the action of the 
municipal authorities in designing the system of sewer- 
age was judicial. The word was here employed in an 
entirely different sense from that which is meant when 
we speak of judges as judicial officers, and the fact that 
public officers or agents exercise judgment and discretion 
in the performance of their duties does not make their 
action judicial in character so as to subject it to review 
by certiorari (People ex rel. Corwin v. Walter, 68 N. Y., 
403; People ex rel. Second Ave. R. R. v. Board of Com- 
missioners, 97 id., 37). Among the recent cases in this 
court on the subject is that of People ex rel. Steward v. 
Board of R. R. Commissioners (160 N. Y., 202), where 
we upheld the action of the Appellate Division in re- 
versing on certiorari the determination of the board of 
railroad commissioners granting the application of a 
railroad company for a certificate of public convenience 
and necessity. That decision proceeded on the ground 
that the commissioners were authorized and required to 
take evidence and all the parties interested were entitled 
to notice and a hearing. The case represents the farthest 
limit to which we have extended the right of review of 
thé acts of subordinate officers by certiorari. On the 
other hand, we have the later decisions of the court in 
People ex rel. Kennedy v. Brady (166 N. Y., 44) and 
People ex rel. North v. Featherstonhaugh (172 N. Y., 
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112). In the first case, under a statute which provided 
that a person holding a position subject to competitive 
examination in the civil service could be removed or re- 
duced in grade only after the reasons therefor had been 
stated in writing and filed with the head of the depart- 
ment, and the person so removed given an opportunity 
to make an explanation, it was held that the action of 
the head of the department in removing the subordinate 
was not judicial, and was not subject to review by cer- 
tiorari. It was there said by Judge O’Brien: “Official 
acts, executive, legislative, administrative or ministerial 
in their nature or character, were never subject to re- 
view by certiorari. The writ could be issued only for 
the purpose of reviewing some judicial act. * * * 
The relator was entitled to an opportunity to make an 
explanation, and this he had. He was entitled to have 
the reasons for his removal expressed in writing and 
filed in the department, and this provision of the statute 
was complied with. He was not entitled to be sworn 
or to introduce witnesses with respect to the truth or 
merits of the reasons which were assigned for his re- 
moval. He was not entitled to a trial or a judicial hear- 
ing, and manifestly there was no trial or judicial hear- 
ing before the commissioner.” In the second case under 
a statute of the City of Cohoes a commission was re- 
quired to adopt plans and specifications for a public im- 
provement, to give public notice and a hearing to all 
parties interested before final adoption of the plans and 
specifications. It was held that the determination of the 
commission sought to be reviewed was neither judicial 
nor quasi judicial, and, therefore, not subject to review 
by certiorari. 

Tested by these rules it seems to me that a determi- 
nation of the civil service commissioners in classifying 
the position to which the relator aspired was in no sense 
a judicial one. It does not appear in the record that any 
testimony was taken by them, nor can I find in the 
statute any authority for the municipal commission to 
take testimony, though by section 6 the State commission 
is authorized to subpoena and examine witnesses in cer- 
tain investigations, which seem scarcely to extend to the 
subject of making classifications. However that may 
be, the only legal evidence in the record is the rules es- 
tablished by the board of fire commissioners for the 
government of the department. The rest of the record 
is taken up with communications from various officials, 
the arguments of counsel, and the protests of citizens 
expressing their views and the views of officers of other 
municipalities upon the practicability or impracticabilty 
of subjecting applicants to competitive examination. I 
admit that the propriety of classifying this office as com- 
petitive or non-competitive involves in a high degree the 
exercise of judgment, but the judgment is that of the 
legislative or executive officer rather than that of the 
judge. Its proper determination involves considerations 
which cannot well be the subject of judicial inquiry. 
I do not assert that the action of the commissioners in 
failing to so place offices which should, under the con- 
stitutional provision, be placed in the competitive class, 
is not subject to control, but, as said by Judge Martin, 
in People ex rel. Sweet v. Lyman (157 N. Y., 368,375) : 
“The obvious purpose of this provision (the constitt- 
tional one) was to declare the principle upon which pro- 
motions and appointments in the public service should 
be. made, to recognize in that instrument the principle 
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of the existing statutes upon the subject and to estab- 
lish merit and fitness as the basis of such appointments 
and promotions in place of their being made upon par- 
tisan and political grounds. It then declares that merit 
and fitness shall be ascertained by examinations, and 
also the extent to which they shall be thus determined. 
The extent to which examinations are to control is 
declared to be only so far as practicable. This language 
clearly implies that it is not entirely practicable to fully 
determine them in that way. It was the purpose of 
its framers to declare those two principles and leave their 
application to the direction of the Legislature.” If it 
should appear that there was a plain violation by the 
commission of its duty to classify as competitive an 
office which was clearly and manifestly so, there should 
be a remedy in the courts. But there is necessarily a 
large debatable field as to cases within which there will 
be great differences of opinion, even among the most 
intelligent and fair-minded men, and as to this field it 
seems to me that it is not reasonable that the judgment 
of an appellate court should be substituted for that of the 
commissioners. Yet, if the action of the civil service 
commission is to be reviewed by certiorari, there seems 
to be no escape from the conclusion that ultimately the 
classification of every officer or employee in the service 
of the State, or its political subdivisions, must be de- 
termined by this court, for if the classification presents 
a question of law reviewable by the Supreme Court, that 
question survives in this court. Surely such a result 
was never contemplated by the framers of the constitu- 
tion or by the Legislature when it enacted the Civil 
Service Laws. It would cast upon the courts a burden 
which would not only be difficult for them to bear, but 
which they are by no means the officers best qualified to 
discharge. The proper classification of a part of the civil 
service depends in no small degree on the practical 
operation of the classification. A priori arguments must 
often yield to actual experience. Take the present case. 
If we should affirm the action of the civil service com- 
mission and it should appear in the future that the classi- 
fication failed to secure competent officers, surely the 
classification should be changed. Should the action of 
the commission be again brought before us for review? 
It appears that in some of the cities of the State similar 
offices to that sought by the relator are filled by competi- 
tive examinations, and in others not. If the question of 
the classification is always a judicial one, then there 
must be the same classification everywhere, for there 
must be, at least, some degree of finality in judicial de- 
terminations. 

It does not at all follow that the action of the civil 
service commission is not in any case subject to judicial 
control; but that such control is a limited and qualified 
one to be exercised by mandamus. If the position is 
clearly one properly subject to competitive examination, 
the commissioners may be compelled to so classify it. 
On the other hand, if the position be by statute or from 
its nature exempt from examination and the action of 
the commission be palpably illegal, the commission may 
be compelled to strike the position from the competitive 
or examination class, though in such case redress by 
mandamus would often be unnecessary, as a valid ap- 
pointment could be made notwithstanding the classifica- 
tion. But where the position is one, as to the proper 
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for difference of opinion among intelligent and con- 
scientious officials, the action of the commission should 
stand, even though the courts may differ from the com- 
mission as to the wisdom of the classification. The 
present case is of this character. We ought not to inter- 
fere with the determination of the commissioners that it 
should be filled by competition; and if they had decided 
that the position should be filled without competition 
equally ought we to refrain from interference. The 
position lies in that field where the action of the com- 
mission should be final. 

The general principle that mandamus will lie against 
an administrative officer only to compel him to perform 
a legal duty, and not to direct how he shall perform that 
duty when the manner of performance is in his discre- 
tion, is not a valid objection to the use of that remedy. 
There is a limit to the exercise of discretion by an ad- 
ministrative officer which may be controlled by the 
courts, and of this we have an example in the case of 
Baird v. Board of Supervisors of Kings County (138 
N. Y., 95). In that case the board of supervisors had 
divided the county into assembly districts under the pro- 
visions of section 5 of article 3 of the constitution. The 
districts so laid out were grossly unequal in point of pop- 
ulation, This court, while conceding that the proper 
discharge of the duty of division involved considerable 
discretion in the formation of the districts, held that the 
division was so unequal as not to be a compliance with 
the constitutional requirement. It was there said by 
Judge Peckham: “While it is impossible, in the nature 
of the case, to accurately. describe and closely limit the 
amount of deviation from an equal representation that 
the practical working of the constitution may in this re- 
spect permit, it is on the other hand sometimes quite 
possible to say of a particular example that it does or 
does not violate the constitutional mandate. We have 
no trouble whatever in detecting the difference between 
noon and midnight, but the exact line of separation 
between the dusk of the evening and the darkness of ad- 
vancing night is not so easily drawn.” In pursuance of 
the order of this court the supervisors made a new divis- 
ion. The validity of the second apportionment was chal- 
lenged and the case again came to this court (Matter of 
Whitney, 142 N. Y., 531). There is was said that while 
the division was by no means a perfect one, it was not 
so unequal as to justify an interference by the courts. 
It seems to me that the cases cited indicate the true 
extent to which the court should assume to supervise 
the action of the civil service commission. If the classi- 
fication of the commission clearly violates the constitu- 
tion or the statute, mandamus should issue to correct 
the classification. If the action of the commission is not 
palpably illegal the court should not intervene. 

The foregoing views lead to a retraction of those 
expressed by us in People ex rel. Sims v. Collier (175 
N. Y., 196), where we held that the remedy was not by 
mandamus, but by certiorari. In the opinion then ren- 
dered I fully concurred. That case was a proceeding by 
mandamus, and was properly decided on other grounds 
than those expressed by the opinion. The civil service 
scheme of the constitution and of the statutes is com- 
paratively of new operation in this State, and we must 
frankly admit that when we declared that the proper 
remedy was by certiorari we did not appreciate the re- 
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sults that would necessarily follow from such a review. 
We think it wiser to retract the declaration then made 
than, for the sake of consistency, to adhere to a rule 
which would lead to unfortunate and erroneous results. 

The order of the Appellate Division should, therefore, 
be reversed and the writ quashed. But as the relator 
sought his remedy by certiorari on the faith of our de- 
cision in the Sims case, the order should be without costs 
to either party in this court or in the Appellate Division. 





WERNER, J. (dissenting)—While I concur in the 
practical result which will follow the adoption of the 
opinion written by the learned chief judge, I desire to 
record my dissent from the principal reason assigned in 
support of his conclusion. Although I agree with him as 
to the limitations upon our jurisdiction to review the 
determination of boards of civil service commissioners 
in the classification of positions in the civil service, I 
take issue with him as to the remedy which should be 
invoked when such a review is sought. The question 
upon which we differ, stated in its most concrete form, 
is whether mandamus or certiorari is the proper writ 
in such a case as the one at bar. The learned chief judge 
asserts that mandamus is the appropriate remedy, while 
I maintain, and this court has decided in People ex rel. 
Sims v. Collier (175 N. Y., 196), that certoriari is the 
legal and logical channel of review. I base this view 
upon the following considerations : 

1. There is one, and only one, reference to the writ 
of mandamus in the civil service law, and that is found 
in section 21, which relates to the unauthorized removal 
from appointive positions of honorably discharged sol- 
diers, sailors and marines, and certain designated volun- 
teer firemen. This mention of the writ in these specific 
instances is significant of the legislative intent. If the 
writ of mandamus had been intended for use in the 
review of all determinations of boards of civil service 
commissioners, why was it prescribed only in the cases 
set forth in section 21 of the statute? Expressio unius 
est exclusio alterius. 

2. The office of the writ of mandamus is to compel 
specified action only in the exercise of purely ministerial 
functions. When the performance of an official act in- 
volves discretion and judgment, the courts, although 
clothed with power to command action, have no right 
to decide that it shall be pursued in a particular way or 
for the accomplishment of a stated result. Unqualified 
and unhampered action is all that may be commanded 
in such a case (People ex rel. Harris v. Commissioners, 
149 N. Y., 26; People ex rel. Francis v. Common Coun- 
cil of Troy, 78 N. Y., 33; People ex rel. Myers v. Barnes, 
114 N. Y., 317; People ex rel. Grannis v. Roberts, 163 
N. Y., 70). There are but few instances in which pro- 
ceedings instituted by writ of mandamus would be broad 
enough in their scope to review the action of boards of 
civil service commissioners, and if proceedings instituted 
by writ of certiorari are to be denied in such cases, it 
is equivalent to saying that there is no right of review 
whatever. 

3. The writ of certoriari furnishes the appropriate 
remedy in such a proceeding. The article of the Code 
of Civil Procedure entitled “The writ of certiorari, to 
review, determination of an inferior tribunal” (chap. 16, 
tit. 2, art. 7) expressly includes a public “body or officer” 





Ir2 


as among the inferior tribunals whose determinations 
may be thus reviewed, and section 2140 of that article 
enumerates the yarious subjects comprehended within 
the limits of judicial review. By that section the courts 
are given power, among other things, to decide (1) 
Whether the body or officer had jurisdiction of the sub- 
ject-matter of the -determination under review; (2) 
whether the authority conferred upon the body or officer 
in relation to that subject-matter has been pursued in 
the mode required by law in order to authorize it or 
him to make the determination; and (3) whether, in 
making the determination, any rule of law affecting the 
rights of the parties thereto has been violated to the 
prejudice of the relator.” There are two other sub- 
divisions of this section which give the courts power 
to decide still other questions, but they are not germane 
to this discussion. I have quoted the foregoing sub- 
divisions for the purpose of showing that upon a review 
of certiorari proceedings this court has the same power 
as in mandamus proceedings to limit and control the 
questions that it will decide in reviewing the determina- 
tion of a public officer or body. The learned chief judge 
says: “If the position is clearly one properly subject 
to competitive examination, the commissioners may be 
compelled (by mandamus) to so classify it.” I argue 
that this cannot be done by mandamus without violating 
the principle that the writ cannot issue to compel a par- 
ticular kind of action for a stated result in a case in- 

volving the exercise of discretion and judgment; and 
’ that certiorari is the precise remedy to fit such a case. 
We could have no better illustration than the proceeding 
at bar. Upon facts which are undisputed, the legal 
question is presented whether, under the statute, the 
board of civil service commissioners acted within its 
jurisdiction as to the subject-matter; whether the au- 
thority conferred was pursued in the manner required by 
law ; and whether, in making its determination, any rule 
of law affecting the rights of the parties thereto has 
been violated to the prejudice of the relator. In deciding 
these questions against a relator, his right to a further 
review may properly be denied, upon the ground that the 
courts have no power to review the determination of a 
public board or officer, when it or he has proceeded 
within its or his jurisdiction, and in substantial com- 
pliance with the prescribed forms of law. That, as I 
understand it, is precisely what must be decided at the 
threshold of every review of a mandamus proceeding, 
and it is just what courts are daily called upon to decide 
in appeals from determinations of police commissioners, 
of commissioners to assess damages or compensation in 
condemnation proceedings, or for the opening of streets, 
and other kindred proceedings in which the decision of 
the tribunal of first instance is conclusive unless tainted 
with legal error. 

I agree that there is nothing sacred or inflexible in 
the meaning of the terms “judicial” or “quasi judicial” 
functions as applied to proceedings of this character. 
In their generally understood and accepted meaning they 
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do not ascribe to lay public officers or bodies the judicial 
functions of courts of justice, but for want of more ac- 
curate terms they simply distinguish acts which are 
presumed to be the product of judgment based upon evi- 
dence, either oral or visual or both, as distinguished from 
those purely ministerial duties which can only be prop- 
erly performed in one particular way. 

The argument that, the assumption by this court of 
jurisdiction in such proceedings as this will add greatly 
to the present judicial burdens is cogent but not con- 
clusive. The underlying and controlling question is 
whether the right of review in such a proceeding as this 
is one which can properly be exercised within the same 
limitations as inhere in the review of -mandamus pro- 
ceedings. I think not only that it can be, but that there 
is no other appropriate proceeding by which the same 
result can be accomplished. Whenever it appears in a 
given case that the act sought to be reviewed presents 
no legal or judicial question, the writ of certiorari should 
be denied (People ex rel. Kennedy v. Brady, 166 N. Y., 
44; People ex rel. North v. Featherstonhaugh, 172 N. 
Y., 112), but when, as.in People ex rel. Steward v. 
Board of R. R. Commissioners (160 N. Y., 202), the 
act of decision partakes of the judicial quality, and the 
question arises as to jurisdiction or legality of procedure, 
the writ will lie (People ex rel. Copcutt v. Board of 
Health, 140 N. Y., 1; People ex rel. Trus. of Jamaica v. 
Board of Supervisors, Queens Co., 131 N. Y., 468; 
People ex rel. Second Ave. R. R. v. Board of Park Com- 
missioners, 97 N. Y., 37). 

Whether the act of a public body or officer falls 
within one or the other of these rules depends upon the 
facts of each given case and can usually be decided with- 
out much difficulty. In the case at bar the duty of classi- 
fication imposed upon the board of civil service com- 
missioners was one involving the exercise of judgment 
and discretion. It was exercised, however, by virtue 
of jurisdiction expressly conferred by the statute, and 
in substantial conformity to the then existing statutory 
regulations. For these reasons I think the writ should 
have been denied. But I entertain the view that if it 
had been made to appear that the board had acted with- 
out jurisdiction, or in contravention of the directions of 
the statute, a question of law would have been presented 
that would be properly reviewable in certiorari proceed- 
ings, and that could not be adequately dealt with in man- 
damus proceedings. Quite apart from the foregoing 
considerations, the writ herein should not have been 
issued because it was not granted and served within four 
calendar months after the determination of the board of 
civil service commissioners (Code Civ. Pro., sec. 2125). 

For these reasons I concur in the conclusion reached 
by Chief Judge Cullen without giving my assent to the 
reasoning by which it is supported. 

O’Brien, HaicHtT, VANN and WILLARD BARTLETT, 
J. J., concur with CuLLten, Ch. J.; Werner, J., reads 
dissenting opinion; Hiscock, J., not sitting. 

Order reversed, &c. 





